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Women Enabled International (WEI) and the endorsing organizations above welcome the opportunity to
provide information to the Office of the High Commissioner for Human Rights (OHCHR) for its
forthcoming study on Article 13 of the Convention on the Rights of Persons with Disabilities (CRPD).
WEI works at the intersection of women’s rights and disability rights to advocate and educate for the
human rights of all women and girls, emphasizing women and girls with disabilities, and works to include
women and girls with disabilities in international resolutions, policies, and programs addressing women’s
human rights and development.

Effective access to justice is essential for ensuring the respect, protection, and fulfilment of all human
rights. Women and girls with disabilities,! however, experience disproportionate barriers to accessing
justice due to discrimination and stereotypes that are based on both their gender and disability. This lack
of access to justice—itself a violation of their rights—increases the vulnerability of women with
disabilities to other human rights violations, including violations of their bodily integrity and right to be
free from violence, as perpetrators of this violence realize that they can act with impunity when the justice
system fails to address the violence.

This submission will briefly outline some general observations and legal standards surrounding access to
justice for women with disabilities, providing examples of how barriers to accessing justice play out on
the ground in several states. It will then provide some recommendations for OHCHR to consider
including as part of its study on Article 13 of the CRPD.

I Background
A. Women with disabilities are disproportionately subjected to gender-based violence

Women with disabilities are at least two to three times more likely than women without disabilities to
experience violence and abuse,? and they are likely to experience abuse over a longer period of time,
resulting in more severe injuries.> As the CRPD Committee found in its General Comment No. 3 on
women and girls with disabilities, several forms of violence against women solely or disproportionately
affect women with disabilities.* These include among others: abandonment; neglect; denying women with
disabilities needed care; changing the accessibility of the environment around women with disabilities;
involuntary sterilization and “other medical procedures performed without free and informed consent,
including those related to contraception and abortion;” involuntary institutionalization; and “the
administration of electroshocks, chemical, physical, or mechanical restraints” without consent.’

The CRPD Committee also recognized that harmful stereotypes perpetuate violence against women with
disabilities, because these stereotypes “infantilize women with disabilities, call into question their ability
to make judgments, and [reinforce] perceptions of women with disabilities as being asexual, or
hypersexual....”® States, however, consistently either fail to prevent these forms of violence or too
frequently legally permit them to take place, in particular forced reproductive health interventions without
the woman’s consent, other forced medical procedures, forced institutionalization, abandonment, neglect,
and depriving women of accessible environments.



B. Women with disabilities face significant barriers to accessing justice following gender-based
violence

In order to prevent gender-based violence against women with disabilities, it is essential to ensure their
access to justice. Due to discrimination based on both their gender and disability, however, women with
disabilities face significant barriers to accessing justice following gender-based violence. As the
Committee on the Elimination of Discrimination against Women (CEDAW Committee), has recognised in
its General Recommendation No. 33 on access to justice, women may face particular barriers to accessing
justice because of “gender stereotypes, stigma, harmful and patriarchal cultural norms and gender-based
violence, which affects women in particular....”” These barriers to accessing justice are compounded for
women with disabilities. Indeed, the CEDAW Committee in General Recommendation No. 33 called on
states to “[pJay special attention to access to justice systems for women with disabilities.”® The
Committee on the Rights of Persons with Disabilities (CRPD Committee) also found in its General
Comment No. 3 on women and girls with disabilities that they face “harmful stereotypes, discrimination
and lack of procedural and reasonable accommodations, which can lead to their credibility being doubted
and their accusations being dismissed.” This situation is particularly acute in cases concerning sexual or
domestic violence, where courts often rely on victims to provide key evidence.1?

Women with disabilities face several types of barriers to accessing justice—including legal barriers,
accessibility barriers, attitudinal barriers, and economic barriers—described in more detail below.

Legal Barriers

Laws and policies can directly or indirectly prevent women with disabilities from accessing justice
mechanisms. In particular, laws that strip women with disabilities—particularly intellectual and
psychosocial disabilities—of legal capacity or declare them as being of “unsound mind” may prevent
them from testifying in court, including when they are the victims of violence, or may allow police or
courts to call into question such testimony based solely on disability. As the CRPD Committee noted in its
General Comment No. 3 on women and girls with disabilities, the testimonies of women with intellectual
or psychosocial disabilities in particular “are dismissed from court proceedings because of legal capacity,
thus denying them justice and effective remedies as victims of violence.”!!

* For instance, in Ghana, under the Evidence Act, judges have the discretion to discard testimony
of any individual who is unable to make themselves understood from serving as a credible
witness,!2 a situation that is particularly problematic given that deaf women and women with
intellectual disabilities in Ghana are not accommodated when trying to communicate with the
police and courts.!3 This legal barrier reinforces the already significant hurdle that women with
disabilities face in being recognized as credible witnesses.

* In India, judges may decree a person with a disability to be of “unsound mind,” which has the
possible impact of nullifying a person’s account of violence. This provision remained in a
provision of the Mental Health Care Bill, 2016, which at the time of writing had been passed by
the Upper House of Parliament but not yet fully adopted.!4

Even where laws are in place to ensure access to justice for women with disabilities who are victims of
violence, they may not reach many women with disabilities or may not be effectively implemented.

* For instance, in India, although the Criminal Law (Amendment) Act 2013 outlaws violence
against women with disabilities in institutional settings, in practice women with disabilities have
effectively no access to the justice system when they are institutionalized, either to challenge
forced institutionalization or to report violence committed against them in institutions.!> Indeed, a
2014 report by Human Rights Watch found that of the 128 instances of abuse they documented
against women with disabilities in Indian institutions, none of the women had been able to file
First Information Reports or otherwise access redress mechanisms to address their forced
institutionalization or the verbal, physical, or sexual abuse committed against them.!6

States may also lack legal protections against some forms of violence that specifically affect women with
disabilities, serving as an additional barrier to justice.
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* For instance, although in Nigeria the adoption of the Violence against Persons (Prohibition) Act,
2015, contains prohibitions on many of the forms of violence that women with disabilities
uniquely or disproportionately experience (for instance, abandonment, forced isolation, and
economic abuse),!” the Act still excludes some forms of violence that women with disabilities
experience, including forced or coerced sterilization, contraception, and abortion as well as taking
away mobility aids and medicines.!$

* Although the United Kingdom (UK) adopted the Serious Crime Act in 2015, which includes a
prohibition on exercising “coercive behavior” over another person, a form of violence often used
by domestic abusers,!® this provision falls short of fully protecting women with disabilities. The
law still allows those accused of coercive behavior to claim that they believed they were acting in
the person’s “best interests” and to raise this as a defense.2’ Because women with disabilities are
often reliant upon their partners for some caregiving responsibilities, this provision may allow
abusive partners and other caregivers of women with disabilities to claim this so-called caregiver
defense, even when they are engaged in behaviors that undermine the women’s autonomy and
would otherwise be forms of abuse. Giving this statutory deference to caregivers means it would
be up to the courts to decide whether their actions were reasonable,2! putting a burden on women
with disabilities to prove, beyond a reasonable doubt, that abusers were not acting in their best
interests.??

* In India, under the Medical Termination of Pregnancy Act, 1971 (as amended in 2002), guardians
can consent to abortions for women with psychosocial disabilities, leading to forced abortions.2?
Although the Supreme Court of India in 2009 found that guardians of women with “mild to
moderate” intellectual disabilities cannot similarly provide consent to abortion on behalf of their
wards, the Court did not strike down the provisions of the Medical Termination of Pregnancy Act,
1971, that allow for forced abortion of women with psychosocial disabilities. The Court in fact
distinguished between psychosocial and intellectual disabilities, stating that, as per the law, a
guardian could still provide consent for terminating pregnancies of women with psychosocial
disabilities.* The recently-adopted Rights of Persons with Disabilities Act 2016 also still allows
for forced abortion “in severe cases of disability” where both the doctor and guardian consent.?

Accessibility Barriers

Women with disabilities also face many accessibility-related barriers to justice and are frequently not
provided with reasonable accommodations when reporting gender-based violence. These accessibility
barriers may be physical, informational, or related to communications, but they all limit how women with
disabilities can interact with the justice system.

Physical Accessibility

When courthouses, police departments, legal aid offices, and transportation services are not physically
accessible or not located in local communities, this can prevent women with disabilities from accessing
justice.26 Furthermore, when medical services and evidence-gathering techniques do not take physical
accessibility into account?’ and when domestic violence shelters and other services for victims of gender-
based violence are not physically accessible, women with disabilities will face increased barriers to
accessing justice.

* For instance, in Ghana, the geographic distribution of police stations can be a significant barrier
to accessing justice. One participant in a 2015 study reported: “We (the community) don’t have a
police station here. I’'m blind and there are people taking care of me. They have to go to work in
order for us to get food to eat. They can’t leave work and follow me to the police station in the
next town. What are we going to eat if they have to follow me every day to see the police?”’28

* Furthermore, a 2014 European Union and University of Leeds study found that, in the UK, nearly
half of support services for victims of violence—which served as important conduits for justice
and included shelters, advice centers, helplines, and intervention centers, among others—reported
that they were “not accessible” to blind women and women with visual impairments.2® Almost
half of these services also reported they were only “partially accessible” to wheelchair users and
women with other physical disabilities.3® Support services reported that they thought that they
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would need to make significant and costly changes in order to accommodate more women with
disabilities, and that public and private funding was not available for these updates.3!

Information Accessibility

Knowledge about the law and rights under the law is an essential prerequisite for accessing justice.32

Women with disabilities often lack knowledge about their rights to and within the justice system, because

information about their rights is inaccessible, not produced in user-friendly formats, and not available in

plain language.?3 This gap in knowledge means that persons with disabilities may not know how to access

Justlce the procedures that they must follow, or even when their rights have been violated.
For instance, a 2014 report from the University of Leeds, based on extensive interviews with
women with disabilities in the UK, noted that disabled women who were victims of violence had
little knowledge about the law and how it was implemented in practice, sometimes because the
perpetrators of violence isolated these women and controlled what information they received.3*
Women with disabilities in the study were frequently unaware of or not clear about their formal
rights under criminal law and about the criminal prosecution process,3® and if they were
somewhat aware of their rights, they expressed confusion about which rights applied to them in
certain situations based on their gender, disability, or other statuses.3® As a result, women with
disabilities lacked confidence to engage with the criminal justice process and were also skeptical
about its effectiveness.?’

* A 2013 study of women with disabilities in Ghana also showed that they lacked adequate
knowledge of the laws that protect their rights and guarantee their safety, a situation that
prevented them from reporting gender-based violence.38

* In Nigeria, women with disabilities were also more likely to lack knowledge about the
procedures for reporting violence or feel shame or fear that no on will believe them.3?

Communications Accessibility

Women with disabilities may also lack accommodations related to communications when accessing
justice. Lack of interpretation or other communication aids throughout the justice system can prevent
women with disabilities from reporting gender-based violence, testifying on their own behalves in court,
or otherwise moving a complaint through the justice system.

* For instance, in a 2014 study by the University of Leeds, women with disabilities in the UK,
particularly deaf and hearing-impaired women, commented that they encountered or were afraid
of communications accessibility problems when working with the police.40

* Additionally, in Ghana, communication barriers in particular served as a substantial obstacle for
deaf women and women with intellectual disabilities in seeking justice. The Ghana National
Association of the Deaf has emphasized the need for sign language interpreters to be available at
police stations, courts, hospitals and other locations, noting that the absence of such interpreters
can effectively deny deaf individuals access to essential information and services.*!

* Furthermore, in India, although the Criminal Law (Amendment) Act 2013 and the Code of
Criminal Procedure, 1973, do provide protections for women with disabilities in accessing the
police and courts, women with disabilities are still frequently prevented from filing First
Information Reports in places where they are comfortable rather than at police stations, and they
are often not provided with sign language interpreters or special educators to assist with justice-
related communications.*?

These communication barriers prevent women with disabilities from reporting and seeking justice for the
violence committed against them. Communication barriers can also make women with disabilities more
vulnerable to violence.

* For instance, a 2013 study of school-aged children in Nigeria indicated that rates of sexual
violence may be higher for girls with intellectual disabilities because “perpetrators are aware that
due to the cognitive impairments of their victims, these individuals find it difficult to recognize
their perpetrators, avoid violent situations, report such abuse and/or receive justice from the
courts of law.”#



Attitudinal Barriers

Many professionals in the justice and service provision sectors hold misperceptions and stereotyped views
about women with disabilities and their rights under the law, while frequently lawyers are not trained to
work with persons with disabilities.** Related to gender-based violence in particular, these individuals
may view women with disabilities as asexual and hypersexual or lacking in credibility. As the former UN
Special Rapporteur on Violence against Women, Rashida Manjoo, recognised, this perception about
credibility—as well as the “infantilisation” of and stereotypes about many women with disabilities—Ieads
to a “systematic failure of the court system to acknowledge them as competent witnesses.”*> Justice
system actors and service providers may also perceive those who serve as caretakers for women with
disabilities as more credible and unlikely to commit abuse.

* For instance, women generally in Nigeria who experience gender-based violence are likely to
have their stories doubted, and this is particularly the case for women with disabilities because
they are considered unattractive or asexual, and the caregivers who are often the perpetrators of
violence are considered “saints.”46

* In a 2014 study conducted by the University of Leeds, women with disabilities in the UK stated
that the police were judgmental towards them and applied mistaken assumptions and stereotypes
about their mental abilities and living situations.*’ As a result, women with disabilities sometimes
felt that the police actually hindered their access to justice.*®

Women with psychosocial and intellectual disabilities in particular may have their accounts of violence
doubted.

* A 2014 report by the Metropolitan Police Services in the UK found that only 15% of rapes
reported to the police in 2013 resulted in prosecutions, but those reported by women with
disabilities were even less likely to be prosecuted.*® Women with psychosocial disabilities were
40% less likely than other victims to have their rape cases referred by police for prosecution,
while persons with intellectual disabilities were 67% less likely to have their cases referred.’® The
decision of a detective to refer a rape case for prosecution was rarely subjected to outside
scrutiny.’! As the author of the 2014 Metropolitan Police Services report noted, “[v]ictim
vulnerabilities effectively protect suspects from being perceived as credible rapists,” indicating
that it is often the status of the victim herself as a woman with a disability and the stereotypes
associated with that disability that leads to these low rates of referral.>2

Worries about child custody, based on stereotypes about the parenting ability of women with disabilities,
may also deter women with disabilities from accessing justice when they are victims of violence,
particularly intimate partner violence. As the Special Rapporteur on Violence against Women identified,
this may lead them to remain in abusive relationships, as they may otherwise have a “[f]ear of unjustified
termination of parental rights” based on harmful misperceptions about their ability to parent.3
* For instance, women with disabilities who were victims of violence in the UK have reported that
they have had their children taken away from them, because they failed to protect the children
from violence>* or because courts or service providers assumed that they would not be able to
take care of children on their own because of their disability,> deterring these women from
seeking justice.

Economic Barriers

Poverty can be a major barrier to women with disabilities in accessing justice. In many countries, women
with disabilities are more likely to live in poverty than are men with disabilities or non-disabled women.>°
As a result, women with disabilities are more likely to be unable to afford costs associated with hiring an
attorney, transportation, filing fees, and medical services, and in situations of gender-based violence they
may also be more economically or otherwise dependent on their abusers.>’

* For instance, in Ghana, financial constraints and inadequate accessible transportation further
prevent the reporting of the sexual and domestic violence committed against women with
disabilities.’® A 2015 report from Immigration and Refugee Board of Canada noted that the cost
of legal and medical fees associated with reporting sexual and gender-based violence in Ghana
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can prevent women from reporting this violence.® At least one woman also reported that she did
not report sexual violence because she was more in need of child support from her abuser.%°

* Additionally, state funding for rape crisis centres and domestic violence shelters in the UK has
been cut in recent years, leading to closures and threats of closures and impact women’s access to
justice. As of November 2015, nearly half of the rape crisis centres in England and Wales—which
help women in these areas access services and the justice system when they are victims of sexual
violence—were on the verge of closing due to national budget cuts.¢! Furthermore, as the UN
Special Rapporteur on Violence against Women noted following her visit to the UK, legal aid cuts
have had a disproportionate impact on marginalized groups in the UK, including women with
disabilities, thereby limiting their access to justice.®2

IL. Good Regulations and Practices

There are several examples of good regulations and practices to support access to justice for persons with
disabilities, including women with disabilities who are victims of gender-based violence. Although it is
unclear whether they have been implemented in any states, the Brasilia Regulations Regarding Access
to Justice for Vulnerable People (The Brasilia Regulations), produced by the XIV Ibero-American
Judicial Summit, mandate that “[e]very attempt will be made to establish the necessary conditions to
guarantee the accessibility of disabled persons to the justice system, including measures aimed at using all
required judicial systems and having all resources that guarantee for them safety, mobility, comfort,
understanding, privacy and communication.”®® The Brasilia Regulations also call on states to make
modifications to their evidence-gathering procedures in order to protect vulnerable persons from further
trauma or illness, including by using audiovisual recordings in court proceedings to prevent the person

from having to testify again in future proceedings.** Furthermore, the Brasilia Regulations call for persons
with disabilities to be provided with accessible means of intervening in court proceedings, including by
ensuring that buildings themselves are physically accessible, “making it easier to access to be present in
the judicial process.”%

Non-governmental organizations and service providers have also established programs that can increase
access to justice for women with disabilities. For instance, the National Union of Women with Disabilities
of Uganda’s paralegal program has trained 32 women with disabilities about the rights of women and girls
with disabilities relating to gender-based violence and sexual and reproductive health. As a result, these
women now serve as paralegals and have become community role models, offering peer-to-peer support
in reporting violations, conducting the necessary follow-up to ensure justice was achieved, and
advocating for systemic change.®® In South Africa, the Sexual Abuse Victim Empowerment (SAVE)
program at Cape Mental Health has increased access to justice for people with disabilities who are
survivors of sexual abuse through psychological assessment; court preparation, sex education, counselling
and support for both survivors and their families; a cache of expert witnesses; a referral network within
the justice and police departments; training and awareness raising amongst the police and prosecutors;
and training and ongoing support for other stakeholders.6”

Furthermore, the organization Safe Austin, located in the United States of America, has developed a
training manual that provides resources for law enforcement when working with persons with
disabilities.®® This manual helps to breakdown stereotypes about persons with disabilities, particularly
women with disabilities, and provides thorough advice for sensitively interviewing witnesses,
investigating crimes, and collecting evidence for persons with a variety of disabilities.®® These
recommendations include ensuring that the victim or witness with a disability understands what is
happening and why she is being interviewed, providing interpreters, assistants, or adaptive equipment to
help with the interview, allowing the person to be in control of the interview as much as possible, and
ensuring that police do not break or damage needed communications or mobility equipment while
gathering evidence.”®

111. Conclusion and Recommendations



Access to justice for women with disabilities not only requires that police and courts are available to
them, but also that these arenas are fully accessible and inclusive. Furthermore, to access justice, women
and girls with disabilities must be permitted to exercise legal capacity, and the abuses committed against
them must be considered crimes. Women and girls with disabilities must also be given accessible
information about the justice system, from an early age, so that they know their rights and how to access
justice, while justice system actors and service providers should be properly trained in how to work with
persons with disabilities. Finally, women with disabilities must be themselves included in the justice
system as jurors, lawyers, judges, clerks, police officers, or other justice system actors, to ensure they are
included and that their voices are heard throughout the process.

With this in mind, we encourage OHCHR to include the following recommendations to states in its report
on Article 13 of the CRPD:

* Abolish systems of guardianship that allow guardians or others to make important decisions about
the lives and health of women with disabilities without their consent. Establish regimes that
provide women with disabilities with support services, when requested, to make their own
decisions and to participate in justice mechanisms.”!

* Amend criminal and civil laws to ensure that abuses that happen disproportionately against
women with disabilities—such as forced sterilization, contraception, and abortion—are
prohibited and sanctioned, and that laws do not inadvertently give perpetrators of violence against
women a defense for that violence based on their caretaker status.

* Amend laws that allow courts to nullify the testimony of women with disabilities on the basis that
they cannot be understood, instead requiring the justice system to provide interpreters, special
educators, or other supports for these witnesses.

* Amend laws to guarantee the physical accessibility of buildings and ensure adequate funding is
allocated to modify existing public buildings to facilitate access and usability by persons with
disabilities, specifically including courthouses and other buildings where law enforcement takes
place and facilities within those buildings, such as bathrooms, courtrooms, interview rooms,
witness chairs, and jury boxes.

* Craft laws and policies to allow women with disabilities to provide witness statements and
testimony in locations that are comfortable for them, such as in their homes rather than in police
stations, or using videolink.??

* Ensure state funding for rape crisis centers and domestic violence shelters, and ensure that some
of this funding is specifically allocated to ensuring that these support services are available and
accessible to all women with disabilities.

* Create accessible “know your rights” programs targeted at women with disabilities to ensure that
they have the information they need to be confident in accessing justice mechanisms when they
are victims of violence.

* Train the police force, other emergency responders, and other justice system actors on how to
assist victims of violence who are persons with disabilities. This training should be targeted to
ensure that violence and abuse against women with disabilities is appropriately investigated and
prosecuted, regardless of the disability status of the victim, and that the needs of women with
disabilities are reasonably accommodated in police investigations and in legal proceedings.

* Ensure access to free legal aid for those who cannot otherwise afford to pay for attorneys and
court costs, and ensure social support for women with disabilities so that they are empowered to
leave abusers and report violence committed against them.

! Throughout this submission, the term “women” refers to women and girls throughout the life cycle, unless
otherwise noted.
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